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INTRODUCTION

To what criminal procedural standard do we hold another
country?! At first blush, one answer is intuitive: hold other countries
to the same fundamental rightsZz enumerated here in the United States.
This procedure is enshrined in the U.S. Constitution, codified in
statute, and articulated in case law. Formally, criminal defendants are
entitled to individual rights such as freedom from unreasonable
search and seizure; guarantees to a speedy and public trial by an
impartial jury; and freedom from cruel and unusual punishment. In
our era of mass incarceration, such formal rights are under attack
given legislative overreach, executive discretion, and judicial
retrenchment.3

1. For purposes of this Article, this is a question focused on the United States as
a jurisdiction evaluating foreign sovereigns and international criminal systems.
Another way of phrasing this question could be “to what criminal procedural standard
should the U.S. criminal justice system hold itself when engaging with foreign criminal
justice systems?” This question is thus related to, but distinct from, the matter of a
global criminal procedural standard, such as that of the international criminal courts
establishing their rules of procedure and evidence, see generally KARIM A.A. KHAN,
CAROLINE BUISMAN & CHRISTOPHER GOSNELL, PRINCIPLES OF EVIDENCE IN INTERNATIONAL
CRIMINAL JUSTICE (2010) (discussing the evolution of rules of procedure and evidence
which have developed in international criminal tribunals).

2. While to some degree, “rights” may be broadly construed to encompass any
criminal legal procedure (for example, the right to have an initial appearance within
the first 24 hours is a procedural right provided under the Federal Rules of Criminal
Procedure), the emphasis of this Article is the rights enumerated in the U.S.
Constitution. Future research could explore more granular procedural details, such as
charging procedure, to show the differential in procedures between two or more legal
systems.

3. See, e.g., William . Stuntz, The Pathological Politics of Criminal Law, 100 MICH.
L.REV. 505 (2001) (analyzing legislative and judicial aspects of the politicization of the
criminal justice system and why they are barriers to addressing the structural
problems of criminal law); Joshua Kleinfeld, Laura I. Appleman, Richard A.
Bierschbach, Kenworthey Bilz, Josh Bowers, John Braithwaite, Robert P. Burns, R.A.
Duff, Albert W. Dzur, Thomas F. Geraghty, Adriaan Lanni, Marah Stith McLeod, Janice
Nadler, Anthony O’Rourke, Paul H. Robinson, Jonathan Simon, Jocelyn Simonson, Tom
R. Tyler & Ekow N. Yankah, White Paper of Democratic Criminal Justice, 111 Nw. U. L.
REV. 1693 (2017) (laying out “thirty proposals for the democratic criminal justice
reform”); Rachel E. Barkow, Prosecutorial Administration: Prosecutor Bias and the
Department of Justice, 99 VA.L.REV. 271,274 (2013) (showing how the DO] administers
corrections, forensics, and clemency); see also Nicholas Fandos & Maggie Haberman,
Trump Embraces a Path to Revise U.S. Sentencing and Prison Laws, N.Y. TIMES (Nov. 14,
2018), https://www.nytimes.com/2018/11/14 /us/politics/prison-sentencing
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Often overlooked in this discussion is an emerging front in which
U.S. criminal justice may diverge substantially from its centuries-old
procedural framework. Today, all three branches now engage in a
criminal procedural line drawing in which fundamental rights are no
longer so fundamental. Instead, the U.S. government increasingly
distinguishes between a mandatory inner set of truly inviolable rights
and others that it deems marginal and expendable. This arises both
when foreign countries assist in criminal cases and when the United
States facilitates foreign criminal prosecutions. Consider the following
examples:

The United States indicts and arrests a U.S. citizen on drug
trafficking charges. Before her trial, she moves to suppress evidence
that Canadian law enforcement obtained in Montreal without a
warrant and subsequently turned over to U.S. law enforcement.* The
court denies her motion to suppress on the ground that Canadian law
enforcement’s actions did not “shock the judicial conscience”> and
thus did not violate her Fourth Amendment right.6

Switzerland convicts in absentia a U.S. citizen for committing
securities fraud in Zurich and then requests that the United States
extradite him to Switzerland to serve his sentence. The fugitive
challenges the extradition before a U.S. magistrate judge, arguing that
the Swiss conviction without his physical presence violated his rights
to confront witnesses and to speedy trial.” The judge rejects his
challenge on the ground that Swiss criminal procedure is a foreign
affairs matter.8 Shortly thereafter, he is extradited to Switzerland to
serve his sentence there.

-trump.html [https://perma.cc/2NLK-F7RU] (describing executive support for
bipartisan legislative criminal justice reform).

4. U.S. CONST. amend. IV (“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause ....").

5. United States v. Mitro, 800 F.2d 1480, 1483 (1st Cir. 1989).

6. Cf. United States v. Verdugo-Urquidez, 494 U.S. 259, 261 (1990) (holding that
the Fourth Amendment does not apply to search and seizure of property “owned by a
nonresident alien and located in a foreign country”).

7. U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury ... [and] to be confronted
with the witnesses against him ....").

8. Inre Ernst, No. 97 CRIM.MISC.1 PG.22, 1998 WL 395267, at *14 (S.D.N.Y. Jul.
14, 1998) (“Ernst claims that his conviction in absentia was ‘fundamentally unfair’
because (1) Ernst was not permitted to call witnesses to testify in his own behalf and
(2) the long delay in the commencement of the trial violated Ernst’s right to a speedy
trial. The rule of non-inquiry precludes the assertion of these claims.”).
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A U.S. national is convicted of possessing cocaine with intent to
distribute. At sentencing, the government moves for an upward
departure of his sentence given a prior conviction in Mexico for
importing narcotic drugs. The defendant objects on the ground that he
was denied both the right to trial by jury and the right to counsel in
the Mexican proceeding.® The judge splits the difference, finding first
that it would be “cultural imperialism” to insist on a Sixth Amendment
right to trial by jury abroad.1® However, the judge also finds that denial
of right to counsel in Mexican proceedings constitutes a basis for not
relying on the foreign conviction, given that “a central dimension of
American criminal procedure is the presence of counsel at all
significant stages of the criminal proceeding.”!!

These examples illustrate the central problem of this Article:
what happens when the United States compromises on rights in order
to facilitate law enforcement cooperation with other nations? This
question arises with increasing frequency due to the accelerating rate
of interaction between national criminal justice systems.12 Today, the
United States has a law enforcement relationship with virtually every
country and is often obligated—either pursuant to treaty or informal
working practices—to assist other countries in their criminal law
enforcement mandates.!3 Inversely, these relationships also give rise
to “foreign affairs prosecutions,”!* or U.S. criminal cases with some
foreign nexus. As I have argued previously, such cases—such as the El
Chapo and FIFA prosecutions—are proliferating in an age of cross-
border, cyber, and international crime.15 A relevant question in this

9. U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury ... and to have the Assistance
of Counsel for his defense.”).

10. E.g., United States v. Moskovits, 784 F. Supp. 183, 190 (E.D. Pa. 1991) (“It
would, however, be a form of cultural imperialism for the United States to insist that it
would not countenance, for U.S. purposes, recognition of a foreign criminal judgment
which came from a legal culture which did not employ the jury....").

11. Id. at191 (“My understanding is that the Supreme Court calls for the presence
of counsel at all significant stages in the American criminal proceeding, and what
analysis we can make of the Mexican procedures, as they affected Mr. Moskovits, would
show the Careo hearings to have been crucial.”).

12. Steven Arrigg Koh, Foreign Affairs Prosecutions, 94 N.Y.U. L. REvV. 340, 354
(2019) (noting a significant rise in cases involving foreign activity).

13. Id. at 358 (highlighting “dense network of bilateral treaties regulating law
enforcement cooperation around extradition and mutual legal aid assistance”).

14. Id. at 340.

15. See, e.g., Steven Arrigg Koh, The Huawei Arrest: How It Likely Happened and
What Comes Next, JUST SEC. (Dec. 10, 2018), https://www.justsecurity.org/61799/
huawei-arrest-happened [https://perma.cc/8TY9-HPBR]. International criminal
tribunals are also recognizing the need to foster cross-border law enforcement
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context is what criminal process should govern and protect individual
defendants.

Up until now, scholarship has not comprehensively considered
the nature of such criminal procedural rights and duties in the
transnational context.16 Most of the literature that has addressed this
question—including extradition and the rule of non-inquiry,1?
recognition of foreign criminal judgments,'® constitutional
extraterritoriality,° personal and legislative jurisdiction,?? cross-

cooperation to provide accountability for crime. See Theodor Meron, Closing the
Accountability Gap: Concrete Steps Toward Ending Impunity for Atrocity Crimes, 112 AM.
J.INT'LL.433,441-42 (2018) (discussing steps that state actors and agencies may take
to facilitate prevention and prosecution of atrocity crimes); see also Geoff Dancy &
Florencia Montal, Unintended Positive Complementarity: Why International Criminal
Court Investigations May Increase Domestic Human Rights Prosecutions, 111 AM.]. INT'L
L. 689 (2017) (suggesting that ICC prosecutions may promote domestic human rights
prosecutions).

16. One earlier attempt did so before 9/11 and focused on the doctrinal
developments of Fourth, Fifth, and Sixth Amendment protections. Frank Tuerkheimer,
Globalization of U.S. Law Enforcement: Does the Constitution Come Along, 39 HoUS. L.
REV. 307, 308, 327, 335, 351 (2002). This Article builds upon this foundation in our
contemporary era and does so by situating cross-border law enforcement
developments alongside broader contexts of constitutional legal history, human rights,
and political theory.

17. John T. Parry, International Extradition, the Rule of Non-Inquiry, and the
Problem of Sovereignty, 90 B.U. L. REV. 1973 (2010) (examining the rule of non-inquiry
and proposing more judicial involvement in extradition cases); Lis Wiehl, Extradition
Law at the Crossroads: The Trend Toward Extending Greater Constitutional Procedural
Protections to Fugitives Fighting Extradition from the United States, 19 MICH. ]. INT'L L.
729, 732 (1998) (analyzing the lack of judicial involvement in extraditions and the
effect it has on “procedural protections”).

18. Little has been written on the recognition of foreign criminal judgments at
U.S. sentencing, and what has been written has generally argued that courts should be
more circumspect in their consideration of foreign criminal judgments but has not
considered the broader question of cross-sovereign criminal procedural rights. See,
e.g., Nora V. Demleitner, Thwarting a New Start? Foreign Convictions, Sentencing, and
Collateral Sanctions, 36 U. ToL. L. REV. 505 (2005) (arguing for more limited use of
foreign conviction by U.S. courts at sentencing, with concern for whether a foreign
conviction demonstrates a risk of recidivism). See generally A. Kenneth Pye, The Effect
of Foreign Criminal Judgments within the United States, 32 UMKC L. REV. 114 (1964)
(discussing the ambiguity surrounding the effect foreign criminal judgments have
within the United States).

19. Work on constitutional extraterritoriality has often proceeded from the
perspective of the history of American empire and thus constitutional application to
U.S. proceedings. See, e.g., KAL RAUSTIALA, DOES THE CONSTITUTION FOLLOW THE FLAG? THE
EVOLUTION OF TERRITORIALITY IN AMERICAN LAW (2009) (discussing the evolution of
constitutional extraterritoriality and its interrelationship with U.S. history). This
Article, by contrast, focuses on the related but distinct question of U.S. evaluation of
criminal procedural rights in foreign legal systems.

20. Michael Farbiarz, Accuracy and Adjudication: The Promise of Extraterritorial
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border transfer of evidence?! and judicial engagement with
authoritarian legal systems22—have all considered aspects of core
criminal procedure and/or judicial engagement with foreign legal
systems without recognizing the same overarching phenomenon at
play descriptively or considering its normative implications.
Meanwhile, legal scholarship on procedural rights has done so outside
of the transnational criminal context. Incorporation of the Bill of
Rights—a classic dispute in both Supreme Court jurisprudence and in
legal scholarship—rooted itself in questions of the plain language of
the Fourteenth Amendment Due Process Clause, Framers’ intent, and
policy reasoning,23 but more recent critiques of the selective
incorporation approach to “constitutionalization” of criminal
procedure24 have not been considered in contemporary transnational
criminal debates. The limited international human rights scholarship
on criminal procedural rights focuses primarily on national
constitutional protections?> and, more often, human rights before

Due Process, 116 COLUM. L. REV. 625, 626 (2016) (arguing for due process curbs on
personal jurisdiction in criminal cases); Michael Farbiarz, Extraterritorial Criminal
Jurisdiction, 114 MIcH. L. REV. 507, 516-17 (2016) (describing how due process limits
extraterritorial legislative jurisdiction).

21. See generally L. Song Richardson, Due Process for the Global Crime Age: A
Proposal, 41 CORNELL INT'L L.J. 347 (2008) (proposing a transnational due process
model that minimizes foreign policy concerns in the mutual legal assistance context).

22. See, eg., Mark Jia, Illiberal Law in American Courts, 168 U. PA. L. REV.
(forthcoming 2020) (manuscript at 26-27) (on file with author) (“[CJourts must
sometimes evaluate foreign law or institutions . ... Judges may have to assess foreign
laws while managing discovery or while considering forum selection clauses, stays,
and antisuit injunctions. Perhaps the most common ‘evaluative’ doctrines in the
authoritarian law setting are those concerning forum non conveniens and foreign
judgments recognition....").

23. See Akhil Reed Amar, The Bill of Rights and the Fourteenth Amendment, 101
YALE L.J. 1193 (1992); Raoul Berger, Incorporation of the Bill of Rights: Akhil Amar’s
Wishing Well, 62 U. CIN. L. REV. 1 (1993); Raoul Berger, Incorporation of the Bill of Rights
in the Fourteenth Amendment: A Nine-Lived Cat, 42 OHIO ST. L.J. 435 (1981); Louis
Henkin, “Selective Incorporation” in the Fourteenth Amendment, 73 YALE L.J. 74 (1963);
Lawrence Rosenthal, The New Originalism Meets the Fourteenth Amendment: Original
Public Meaning and the Problem of Incorporation, 18 ]. CONTEMP. LEGAL ISSUES 361
(2009); Bryan H. Wildenthal, The Lost Compromise: Reassessing the Early
Understanding in Court and Congress on Incorporation of the Bill of Rights in the
Fourteenth Amendment, 61 OHIO ST. L.J. 1051 (2000).

24. See, e.g., William ]. Stuntz, The Political Constitution of Criminal Justice, 119
HARv. L. REV. 780, 781 (2006) (“The constitutional proceduralism of the 1960s and
after helped to create the harsh justice of the 1970s and after.”); Tracey L. Meares,
Everything Old Is New Again: Fundamental Fairness and the Legitimacy of Criminal
Justice, 3 OHIO ST. . CRIM. L. 105, 113 (2005) (“Codes specify rules, not norms.”).

25. M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice:
Identifying International Procedural Protections and Equivalent Protections in National
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international criminal tribunals.26 And the vast majority of the
scholarship on recognition of foreign judgments is on the civil or
arbitral side.2” This Article builds on this scholarship.

My central argument is that core criminal procedure—a standard
that enumerates certain fundamental procedural rights but allows for
flexibility in evaluating foreign criminal process—should be applied
to all criminal law enforcement cooperation with other nations. To
build this case, Part I will describe how all three government branches
have evaluated other sovereigns using this core criminal procedure
approach, which first emerged in Bill of Rights incorporation and
international human rights engagement but now appears in novel
cross-border electronic evidence cooperation. It will also describe
how, at other times, courts have applied a vaguer outlier approach to
foreign evidence material to conviction, foreign judgments material to
sentencing, and extradition. This Part will also provide an explanatory
account for how these two distinct approaches developed historically.
PartIl, drawing on global justice political theory, normatively grounds
core criminal procedure in domestic procedural rights, international
human rights standards, and comparative functionalism. Finally, Part

Constitutions, 3 DUKE ]. COMPAR. & INT'L L. 235 (1993) (establishing certain general
principles of human rights protection for individuals in national criminal justice
processes); Chrisje Brants & Stijn Franken, The Protection of Fundamental Human
Rights in Criminal Process: General Report, 5 UTRECHT L. REV. 7 (2009) (considering the
ways in which national jurisdictions’ legal systems promote or hinder implementation
of fundamental rights in criminal process). More fruitful work has, however, been done
on the economic and social rights side. See, e.g., Sital Kalantry, Jocelyn E. Getgen &
Steven Arrigg Koh, Enhancing Enforcement of Economic, Social, and Cultural Rights
Using Indicators: A Focus on the Right to Education in the ICESCR, 32 HUM. RTS. Q. 253
(2010); Katherine G. Young, The Minimum Core of Economic and Social Rights: A
Concept in Search of Content, 33 YALE]. INT'L L. 113 (2008).

26. See, e.g., Sonja Starr, Rethinking “Effective Remedies”: Remedial Deterrence in
International Courts, 83 N.Y.U. L. REV. 693 (2008) (showing how problematic remedial
rules in human rights law may be in the International Criminal Tribunal for the former
Yugoslavia and International Criminal Tribunal for Rwanda); David Scheffer & Ashley
Cox, The Constitutionality of the Rome Statute of the International Criminal Court, 98 ].
CRIM. L. & CRIMINOLOGY 983 (2008) (considering the constitutionality of the Rome
Statute provisions in the event of U.S. ratification of the Rome Statute of the
International Criminal Court).

27. See Yuliya Zeynalova, The Law on Recognition and Enforcement of Foreign
Judgments: Is It Broken and How Do We Fix It?, 31 BERKELEY ]. INT'L L. 150, 179 (2013)
(noting that countries must acknowledge arbitral awards as binding and carry them
out in compliance with local procedural requirements); David Westin, Enforcing
Foreign Commercial Judgments and Arbitral Awards in the United States, West Germany,
and England, 19 LAW & POL’Y INT’L BUS. 325, 340 (1987) (stating that foreign judgments
in the United States are enforceable unless they are fundamentally in conflict with
basic notions of fairness or key elements of the U.S. legal system).
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[T will consider the broader implications of core criminal procedure
for engagement with the International Criminal Court and newer
international investigative mechanisms.

Ultimately, this Article makes four contributions. First, it enriches
historical and contemporary understandings of criminal procedure,
using the cross-border law enforcement context as a launching point
to explore how the U.S. government has negotiated criminal
procedural questions over the last century. Second, this Article
contributes to international law scholarship by showing how the
United States creates and implements bilateral and multilateral treaty
obligations concerning criminal procedural rights. In doing so, it also
provides some guidance for future government actors engaging in
criminal procedural line drawing when negotiating treaties or other
cross-border law enforcement agreements. Third, it adds to the
literature on comparative law, showing how functionalism “touches
down” when legal systems with conflicting criminal procedural norms
interact in cross-border cases.?8 And finally, it uses a legal
methodology to inform political philosophy—specifically, global
justice theory—Dby affirming what specific criminal procedural rights
may constitute a “core” amongst a Rawlsian law of peoples.2?

I. CROSS-SOVEREIGN CRIMINAL PROCEDURAL LINE DRAWING:
TWO APPROACHES

This Part describes how the U.S. government engages in what |
call cross-sovereign criminal procedural line drawing, or the process
of evaluating which criminal procedural rights to require when
criminal cases involve another sovereign. As a descriptive taxonomy,
this Part will describe two approaches that the political and judicial
branches have taken in such line drawing. First is the core criminal
procedure or fundamental rights approach, in which the United States
guarantees certain—but not all—enumerated criminal procedural
rights vis-a-vis another sovereign. Second is the minimalist outlier
approach, an ad hoc analysis that ignores criminal procedural
guarantees in all but the most flagrant cases wherein the other
sovereign’s procedure “shocks the conscience.”

The doctrinal contexts in which these issues arise vary greatly.
For example, the United States may send fugitives outward to other

28. Markus D. Dubber, Comparative Criminal Law, in THE OXFORD HANDBOOK OF
COMPARATIVE LAW 1277, 1277 (Mathias Reimann & Reinhard Zimmermann eds., 2012)
(“[Clomparative criminal law has attracted little attention, at least compared to other
types of law.”).

29. Seeinfra PartIL.A.2.
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countries, whereas other examples involve foreign evidence coming
inward to U.S. criminal cases. Furthermore, they arise at various
stages of the criminal process, such as investigations, pre-trial
litigation regarding admission of evidence, and at sentencing. And yet
all ultimately resolve to the same fundamental issue—holding foreign
sovereigns to a certain criminal procedural standard—and,
ultimately, to the central criminal justice concerns, namely, the
carceral deprivation of liberty or, at the extreme, execution.

The formal, applicable sources of law may also vary. Core
criminal procedure arises when the Supreme Court interprets the Bill
of Rights, or when the political branches negotiate and ratify treaties
related to international human rights or electronic evidence.
Similarly, the “outlier” approach may turn on interpretation of the
Fifth Amendment due process clause, federal courts’ general
supervisory powers, or various judicially-created rules such as that of
non-inquiry. The ambiguity in this space owes to the fact that these
cases lie between two clear poles of constitutional concern. On one
extreme, the Constitution clearly regulates domestic prosecutions;30
on the other extreme, it has nothing to say about a foreign country
prosecuting its own national abroad. These cases unfold in between,
wherein, at times, the Constitution regulates law enforcement conduct
based on territory or nationality, but at other times it does not.3!

To be clear at the outset: U.S. criminal procedure is not the
paragon of criminal procedural perfection, and cross-border law
enforcement cooperation is not the sole context wherein criminal
procedural rights are worryingly parsed. Recent federal
jurisprudence has eroded many axiomatic criminal procedural rights
such as the warrant requirement,32 Miranda,?3 and the right to counsel

30. E.g., U.S.CoNST.amend. XI (describing certain rights and procedural elements
of criminal prosecutions).

31. As Kal Raustiala has noted, “the United States still lacks a firm answer to the
question of whether the Constitution follows the flag, the government, the individual,
or the directive of the president.” RAUSTIALA, supra note 19, at 224. Rising U.S. power
has coincided with a relaxation of traditional Westphalian territorial doctrines;
American courts have frequently accepted executive assertions that constitutional
protections are territorial. /d. at 188-89. This Article focuses on the implications of this
tension, just at the edges of these constitutional protections.

32. See, eg., Californiav. Acevedo, 500 U.S. 565, 582 (1991) (Scalia, J., concurring)
(describing the warrant requirement as “basically unrecognizable” due to its many
exceptions).

33. See, eg., New York v. Quarles, 467 U.S. 649, 657 (1984) (recognizing an
exception to the Miranda rule in situations “posing a threat to the public safety”).
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atlineups.34 More specifically, even these eroded rights may not apply
in various domestic criminal procedural circumstances. For example,
Boykin rights—applicable in the plea colloquy context—encompass
only the right against compulsory self-incrimination, the right to a jury
trial, and the right to confront witnesses;35 more generally, guilty
pleas short circuit many rights individual defendants may assert in
our criminal justice system.3¢ Additionally, defendants may not assert
Fourth Amendment claims on collateral review of state criminal
convictions in federal habeas corpus proceedings, given that the
Supreme Court has ruled that the exclusionary rule is a prophylactic
remedy.37 Relatedly, the same applies to judicial restrictions on Bivens
remedies and qualified immunity.38 These contexts differ from the
focus of this Article because they are either not concerned with cross-
sovereign criminal procedural rights, or arise in the civil context.

34. See, eg., Kirby v. Illinois, 406 U.S. 682, 691 (1972) (holding that defendants
have no Sixth Amendment right to counsel at a pre-indictment identification because
no adversary judicial proceeding triggering the right has begun); see also, e.g., Akhil
Reed Amar, Fourth Amendment First Principles, 107 HARV. L.REV. 757,757 (1994) (“The
Fourth Amendment today is an embarrassment. Much of what the Supreme Court has
said in the last half century—that the Amendment generally calls for warrants and
probable cause for all searches and seizures, and exclusion of illegally obtained
evidence—is initially plausible but ultimately misguided.... Warrants are not
required—unless they are.”).

35. Boykin v. Alabama, 395 U.S. 238, 243 (1969).

36. See FREDERICK T. DAVIS, AMERICAN CRIMINAL JUSTICE: AN INTRODUCTION 80
(2019) (noting that U.S. criminal procedural rights are premised on the assumption
that a trial will take place, despite the fact that this is an increasingly uncommon
occurrence).

37. See Stone v. Powell, 428 U.S. 465, 493 (1976) (“There is no reason to believe,
however, that the overall educative effect of the exclusionary rule would be
appreciably diminished if search-and-seizure claims could not be raised in federal
habeas corpus review of state convictions.”). But cf. Martinez v. Ryan, 566 U.S. 1, 17
(2012) (“Where, under state law, claims of ineffective assistance of trial counsel must
be raised in an initial-review collateral proceeding, a procedural default will not bar a
federal habeas court from hearing a substantial claim of ineffective assistance at trial
if, in the initial-review collateral proceeding, there was no counsel or counsel in that
proceeding was ineffective.”).

38. Ordinarily, a plaintiff may maintain suit against a government officer under
two circumstances: (1) where the officer allegedly acted outside of delegated statutory
power, or (2) where the officer acted within the conferred statutory limits of the office
but allegedly offended a provision of the Constitution. Larson v. Domestic & Foreign
Com. Corp., 337 U.S. 682, 689-91 (1949). Nonetheless, Congress retains the authority
to adopt alternative remedies for resolving legal complaints. See Gregory C. Sisk, A
Primer on the Doctrine of Federal Sovereign Immunity, 58 OKLA. L. REV. 439, 456-57
(2005).
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A. THE CORE CRIMINAL PROCEDURE APPROACH

Pursuant to the core criminal procedure approach, the United
States guarantees certain—but not all—enumerated criminal
procedural rights vis-a-vis another sovereign. This approach has
emerged in the history of incorporation of the Bill of Rights,
negotiation and ratification of international human rights treaties, and
in the Clarifying Lawful Overseas Use of Data (CLOUD) Act of 2018.

1. Incorporation of the Bill of Rights

Core criminal procedure originates in the U.S. Supreme Court
and, more specifically, the beginnings of the “constitutionalization” of
criminal procedure. Of course, the history of incorporation of the Bill
of Rights’ criminal procedural protections through the Fourteenth
Amendment is as canonical as it is familiar. Adopted in the wake of the
U.S. Civil War, the Fourteenth Amendment prohibits individual states
from “depriv[ing] any person of life, liberty, or property, without due
process of law.”39 From the early 1930s to early 1960s,%0 the Supreme
Court interpreted this clause not as requiring that states uphold the
criminal procedural protections in the Bill of Rights, but as protecting
“fundamental fairness.”#! For example, in Powell v. Alabama, the Court
found that a state’s denial of counsel deprived due process in the
infamous Scottsboro trial, a capital case involving two African
Americans convicted of rape without, inter alia, the assistance of an
attorney at trial.#2 In holding that the Fourteenth Amendment
protects fundamental rights, the Court emphasized that such
protection was “not because those rights are enumerated in the first
eight Amendments, but because they are of such a nature that they are
included in the ‘conception of due process of law.””43 In weighing
whether the Fourteenth Amendment protected from state action
rights enumerated in the Fifth and Sixth Amendments, the Court asked
whether such a right constituted one of the “fundamental principles of

39. U.S.CONST. amend. XIV.

40. See]erold H. Israel, Selective Incorporation Revisited, 71 GEO. L.]. 253, 256, 304
(1982) (noting that an initial period of “fundamental fairness” application began in the
wake of the adoption of the Fourteenth Amendment and lasted until the early 1960s).

41. Id at273.

42. 287U.S.45,71 (1932).

43. Id. at 67-68 (quoting Twining v. New Jersey, 211 U.S. 78, 99 (1908)); ERWIN
CHEMERINSKY & LAURIE L. LEVENSON, CRIMINAL PROCEDURE: INVESTIGATION 21 (3d ed.
2018).
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liberty and justice which lie at the base of all our civil and political
institutions.”44

But starting in 1961, the Warren Court moved toward a right-by-
right “selective incorporation” approach to criminal procedural
protections,*> ultimately incorporating through the Fourteenth
Amendment due process clause virtually all of the Bill of Rights’
criminal procedural guarantees, a process continuing to the present
day.*¢ Such abandonment of the fundamental fairness approach is
widely recognized as “one of the most important legacies of the
Warren Court....”#7 In opting for selective incorporation, the
Supreme Court articulated a test wherein it would first look at the
entirety of the right (as opposed to a fact-specific analysis) and then
ask whether the provision is “fundamental to our scheme of ordered
liberty”48 or “deeply rooted in this Nation’s history and tradition.”4?
Drawing on this analysis, the Court has by now incorporated virtually
all rights,50 including: the warrant requirement,5! exclusionary rule,>2
and freedom from unreasonable searches and seizures>3 under the
Fourth Amendment; the Double Jeopardy Clause,>* privilege against

44. Powell, 287 U.S. at 67 (citing Hebert v. Louisiana, 272 U.S. 312, 316 (1926)).

45. See George C. Thomas I1I, The Criminal Procedure Road Not Taken: Due Process
and the Protection of Innocence, 3 OHIO ST. ]. CRIM. L. 169, 172 (2005) (“Of the criminal
procedure rights in the Bill of Rights, the first incorporation was not until 1961 when
the Court [in Mapp v. Ohio, 367 U.S. 643 (1961)] required states to follow the Fourth
Amendment exclusionary rule and suppress evidence that had been unconstitutionally
seized.”); Israel, supra note 40, at 253 (“In June 1960 Justice Brennan’s separate
opinion in Ohio ex rel. Eaton v. Price set forth what came to be the doctrinal foundation
of the Warren Court’s criminal procedure revolution ... [and] what is now commonly
described as the ‘selective incorporation’ theory of the [Flourteenth [A]lmendment.”
(footnote omitted)).

46. See generally, e.g., Timbs v. Indiana, 139 S. Ct. 682, 686-87 (2019)
(incorporating the Eighth Amendment’s Excessive Fines Clause against the states).

47. See Meares, supra note 24.

48. See, e.g., Timbs, 139 S. Ct. at 686-88 (applying this test to the Excessive Fines
Clause of the Eighth Amendment); McDonald v. City of Chicago, 561 U.S. 742, 758-59
(2010) (applying this test to the Second Amendment).

49. See McDonald, 561 U.S. at 767 (quoting Washington v. Glucksberg, 521 U.S.
702,721 (1997)).

50. See generally RUSSELL L. WEAVER, JOHN M. BURKOFF & CATHERINE HANCOCK,
CRIMINAL PROCEDURE: A CONTEMPORARY APPROACH 25-26 (2d ed. 2018).

51. Aguilar v. Texas, 378 U.S. 108 (1964).

52. Mapp v. Ohio, 367 U.S. 643, 659-60 (1961).

53. Wolfv. Colorado, 338 U.S. 25, 25-26 (1949).

54. Bentonv. Maryland, 395 U.S. 784, 787 (1969).
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self-incrimination,s5 and Just Compensation Clauses¢ under the Fifth
Amendment; the rights to trial by jury,>” compulsory process,>8
speedy trial,5? confrontation of adverse witnesses,®® and assistance of
counsel®! under the Sixth Amendment; and the prohibitions against
cruel and unusual punishment? excessive bail,63 and excessive
fines®* under the Eighth Amendment. At time of writing, the only
criminal procedural rights not to be incorporated are the Fifth
Amendment right to indictment by a grand jury and Sixth Amendment
right to a jury selected from residents of the state and district where
the crime occurred.®> Once a protection is incorporated, “there is no
daylight between the federal and state conduct it prohibits or
requires.”66

This history is relevant to core criminal procedure in three ways.
As an initial matter, incorporation exposes the inherent challenges in
criminal procedural line drawing. The Fourteenth Amendment
incorporation debates among the members of the U.S. Supreme Court
illustrate the slippery nature of this inquiry. For example, in Duncan v.
Louisiana, Justices White and Harlan, purporting to apply the same
standard, disagreed as to whether it was “fundamentally unfair” for
the state of Louisiana to withhold from Gary Duncan the right to a jury
trial for the charge of simple battery.6” Meanwhile, in a concurring
opinion, Justice Black altogether rejected the doctrine of fundamental
fairness, stating that such inquiry “depends entirely on the particular

55. Malloy v. Hogan, 378 U.S. 1, 2-3 (1964).

56. Chi,, Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226, 233-34 (1897).

57. Duncan v. Louisiana, 391 U.S. 145, 149 (1968).

58. Washington v. Texas, 388 U.S. 14, 17-19 (1967).

59. Klopfer v. North Carolina, 386 U.S. 213, 223 (1967).

60. Pointerv. Texas, 380 U.S. 400, 403 (1965).

61. Gideon v. Wainwright, 372 U.S. 335, 339-40 (1963).

62. Robinson v. California, 370 U.S. 660, 666 (1962).

63. Schilb v. Kuebel, 404 U.S. 357, 365 (1971).

64. Timbsv.Indiana, 139 S. Ct. 682, 691 (2019).

65. F.Andrew Hessick & Elizabeth Fisher, Structural Rights and Incorporation, 71
ALA.L.REV. 163,168,175 n.78 (2019).

66. Timbs, 139 S. Ct. at 685 (noting that the only exception is the Sixth
Amendment requirement of jury unanimity).

67. Duncan v. Louisiana, 391 U.S. 145, 149, 193 (1968). Justice White, writing for
the majority, held that “trial by jury in criminal cases is fundamental to the American
scheme of justice,” id. at 149, while Justice Harlan, in dissent, stated that trial by jury is
“a good means [of trying criminal cases], but it is not the only fair means, and it is not
demonstrably better than the alternatives States might devise,” id. at 193 (Harlan, .,
dissenting).



264 MINNESOTA LAW REVIEW [105:251

judge’s idea of ethics and morals instead of requiring him to depend
on the boundaries fixed by the written words of the Constitution.”¢8

Second, incorporation reveals the three options available to
courts when evaluating the criminal procedures of other sovereigns.
One is a “hands off” approach, permitting the other sovereign
discretion to guarantee whichever criminal procedural rights it deems
to be fundamental. The opposite extreme is a total incorporation, or
“normalization” approach, calling for criminal procedure to be co-
extensive with that of the U.S. Bill of Rights and related rights flowing
from them. The middle option—between rigorous insistence on
identical procedural guarantees and laissez-faire permissibility of all
foreign procedure—consists of two other possibilities. Courts can
selectively incorporate a core criminal procedure by guaranteeing
only certain rights, rooted in notions of fundamental guarantees in
Anglo-American jurisprudence. Or, courts may apply a more nebulous
fundamental fairness or “outlier test” in which much state
investigative and/or adjudicative action is permitted unless the other
sovereign grossly violates some core criminal procedural norm.

Finally, the long history of incorporation has given room to
understand the positives and negatives of a fundamental rights
approach to criminal procedure. For example, William Stuntz has
famously critiqued the Warren Court's procedural revolution as
spawning aggressive law enforcement in the latter part of the 20th
century.t® Additionally, Tracey Meares has argued that codes such as
the Bill of Rights are advantageous in promoting reform, given that
they specify rules over norms and provide “sharp-edged prophylactic
prohibitions” that guard against suspicion of judicial actors otherwise
prepared to justify law enforcement practices using open-ended
fundamental fairness norms.”° The flip side, though, is that such rules
may be crudely inflexible and may create costs relating to under- and
over-inclusiveness.”!

68. Id. at 168-69 (Black, ]., concurring); see also Fed. Power Comm’n v. Nat. Gas
Pipeline Co., 315 U.S. 575, 600-01 (1942) (Black, Douglas, and Murphy, JJ., concurring)
(discussing how the fundamental fairness doctrine is an elastic approach allowing
judges to substitute for legislatures).

69. Stuntz, supra note 24 (“The constitutional proceduralism of the 1960s and
after helped to create the harsh justice of the 1970s and after.” (footnote omitted)).

70. See Meares, supra note 24 (“Codes specify rules, not norms.”).

71. Id
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2. International Human Rights with Criminal Procedural
Guarantees

Core criminal procedure also animates U.S. engagement with
international human rights law. During the mid-20th century,
countries had to agree on certain core criminal procedural rights in
the drafting of the Universal Declaration of Human Rights (UDHR), as
well as in the ratification of the International Covenant on Civil and
Political Rights (ICCPR).72 In contrast to judicial right-by-right
incorporation, here the political branches could comprehensively
assess a system of rights to establish as core.

The early UDHR negotiation history shows that the United States
did not expect to parse the definition and scope of human rights.”3 The
U.S. government initially favored including an international bill of
rights into the U.N. Charter, focusing specifically on civil and political
rights similar to those in the U.S. Bill of Rights—instead of economic
rights and enforcement measures.”* The U.S. delegation assumed that
human rights were clearly defined concepts, with a focus on civil and
political rights as opposed to economic security rights;7> so while
there was some discussion of certain freedoms relevant to Franklin D.
Roosevelt’'s “four freedoms” speech from 1941,7¢ the delegation did
little preparatory work to define human rights in a broader, cross-
cultural sense.””

72. Zachary Elkins, Tom Ginsburg & Beth Simmons, Getting to Rights: Treaty
Ratification, Constitutional Convergence, and Human Rights Practice, 54 HARV. L. REV.
61, 65-66 (2013) (noting the process of countries agreeing on certain rights, in
particular criminal procedural rights, when drafting the UDHR).

73. See generally SAMUEL MOYN, THE LAST UTOPIA: HUMAN RIGHTS IN HISTORY 62-72
(2010) (reviewing the history of the UDHR negotiation and highlighting the cross-
cultural complexities in doing so).

74. See M. GLEN JOHNSON & JANUSZ SYMONIDES, THE UNIVERSAL DECLARATION OF
HUMAN RIGHTS: A HISTORY OF ITS CREATION AND IMPLEMENTATION 1948-1998, at 28-29
(1998).

75. See id. at 40-42 (describing the clash of values and particularly the
assumptions of the American Law Institute on foundational rights).

76. See generally Franklin D. Roosevelt, President of the U.S., Eighth Annual
Message to Congress (Four Freedoms Speech) (Jan. 6, 1941) (listing four key human
freedoms including (1) freedom of speech and expression; (2) freedom of every person
to worship God in their own way; (3) freedom from want; and (4) freedom from fear).

77. Even the American Law Institute, which in 1942 appointed a committee of
lawyers and political scientists from several different countries including Germany,
Poland, India, and Lebanon, was unable to reach complete consensus regarding the
definition of human rights. JOHNSON, supra note 74, at 40-41; see also Statement of
Essential Human Rights Presented by the Delegation of Panama, U.N. Doc. A/148 (Oct.
24, 1946) (defining essential freedoms).
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However, disagreements with foreign nations as to the substance
and language of such rights led the United States and other
participating nations to conclude that a separate bill of rights should
be drafted and negotiated in order to ensure that the U.N. Charter
itself was adopted, leaving the Charter with only a brief reference to
human rights.’8 When the time came to negotiate the Declaration
itself, the various parties aimed to articulate “a common conception of
human rights that would command acceptance despite huge
differences in culture, political systems, geographic location and
economic circumstance.””? Negotiations ultimately turned on a
variety of tensions, including natural law versus positivism, liberalism
versus Marxism, and western perspectives versus non-western
perspectives.80

With regard to criminal procedure, an initial question of the
UDHR drafting process was which rights to even include.8! Designed
precisely to strengthen the independence of the judiciary, Articles 6-
12 are the UDHR'’s central provisions concerning the rights of
defendants in criminal proceedings.82 In the end, the UDHR'’s final text
protects only a few criminal procedural rights, lacking the specificity
of the U.S. Bill of Rights but affirming general principles that are
immanent in the U.S. Constitution. In particular, Articles 6-12
guarantee universal recognition as a person and equality before the
law,83 effective judicial remedy for violation of fundamental rights,84
freedom from arbitrary arrest or detention,8> “full equality to a fair
and public hearing by an independent and impartial tribunal,”8¢
presumption of innocence,8” protection against retroactivity,88 and
protection against “arbitrary interference” with a person’s “privacy,

78. JOHNSON, supra note 74, at 27-29. See also Delegation of Panama, Statement of
Essential Human Rights Presented by the Delegation of Panama, U.N. Doc. A/148 (Oct.
24, 1946).

79. JOHNSON, supra note 74, at 39.

80. Id. at 42-48; SAMUEL MOYN, NOT ENOUGH: HUMAN RIGHTS IN AN UNEQUAL WORLD
57-61 (2018) (reviewing the history of UDHR negotiation).

81. JOHANNES MORSINK, THE UNIVERSAL DECLARATION OF HUMAN RIGHTS: ORIGINS,
DRAFTING, AND INTENT 51 (1999).

82. Seeid. at 49-58.

83. G.A.Res. 217 (III) A, UDHR, arts. 6-7 (Dec. 10, 1948) [hereinafter UDHR].

84. Id.art. 8.

85. Id. art.9.

86. Id. art. 10.

87. Id art.11(1).

88. Id art.11(2).
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family, home or correspondence.”®® In other words, such rights
constitute a core criminal procedure narrower than that guaranteed
in the U.S. Constitution: rights to assistance of counsel, freedom from
cruel and unusual punishment, and unreasonable search and seizure
are all absent.?0

History reveals that the U.S. delegation initially favored a more
robust conception of rights in the UDHR. Specifically, the United States
made proposals to expand the protections guaranteed by these
articles. For example, the United States proposed that the UDHR
include the right of arrestees to “be promptly informed of the charges
against [them], and to trial within a reasonable time or to be
released,”! but the provision’s final form guarantees protection
against merely “arbitrary arrest, detention, or exile.”92 Additionally,
the United States proposed adding the rights of confrontation and
counsel,?3 but the final language of the provision only guarantees “a
fair and public hearing by an independent and impartial tribunal.”94

Criminal procedural line drawing was not only evident in the
negotiation of the UDHR; it was also apparent in the ratification of
international human rights treaties.5 In particular, this arose in U.S.
action regarding Article 14 of the ICCPR, which requires rights such as
equality before courts and tribunals, presumption of innocence,
presence at criminal trial without undue delay, appeal, and double
jeopardy.°¢ Here, the United States for the first time curtailed rights

89. Id. art.12.

90. Seegenerally id.

91. 1 THE UNIVERSAL DECLARATION OF HUMAN RIGHTS: THE TRAVAUX PREPARATOIRES
1023 (William A. Schabas ed., 2013) [hereinafter U.S. SUGGESTIONS FOR UDHR].

92. UDHR, supra note 83, art. 9.

93. U.S. SUGGESTIONS FOR UDHR, supra note 91, at 712.

94. UHDR, supra note 83, art. 10. Although Article 11 provides to the accused “all
the guarantees necessary for his defence [sic],” it does not expressly provide for the
right to the assistance of counsel. Id. art. 11.

95. Given its status as a declaration, the UDHR is not a human rights treaty,
though many of the UDHR’s provisions have been incorporated into customary
international law, incorporated into domestic law via other human rights treaties, or
otherwise incorporated into domestic law. Hurst Hannum, The UDHR in National and
International Law, 3 HEALTH & HUM. RTS. 144, 145-46 (1998).

96. See International Covenant on Civil and Political Rights art. 14, Dec. 19, 1966,
S. ExXEc. Doc. No. E, 95-2, 999 U.N.T.S. 171 [hereinafter ICCPR]; Hum. Rts. Comm,,
General Comment No. 32: Article 14: Right to Equality Before Courts and Tribunals and
to a Fair Trial, JY 3-4, U.N. Doc. CCPR/C/GC/32 (Aug. 23, 2007) (noting the
complexities of the various Article 14 guarantees with different scopes of application,
though noting that a general reservation to the right to a fair trial would defeat the
object and purpose of the treaty).
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located beyond its core conception.®7 Specifically, it did so by attaching
certain reservations, understandings, and declarations (RUDs) to its
ratification of the ICCPR.98

For example, with regard to the right to counsel, the United States
stated its understanding that the guarantee of “legal assistance of
[one’s] choosing”® does not require the provision of a criminal
defendant’s counsel of choice when the defendant is provided with
court-appointed counsel on ground of indigence, when the defendant
is financially able to retain alternative counsel, or when imprisonment
is not imposed.100 Additionally, with regard to the right to “obtain the
attendance and examination of witnesses on his behalf,” the United
States expressed understanding that such right does not prohibit the
requirement that a defendant seeking to compel a witness must show
that such witness is necessary for her defense.101 Further, the United
States reserved its acceptance of a separate criminal procedural
standard for juveniles as compared with adults, maintaining that, in
exceptional circumstances, juveniles may be treated as adults in
criminal proceedings.192 Finally, the United States attached RUDs to
its acceptance of the ICCPR guarantees regarding compensatory
damages!%3 and rights against double jeopardy.104

97. See David P. Stewart, United States Ratification of the Covenant on Civil and
Political Rights: The Significance of the Reservations, Understandings, and Declarations,
42 DEPAUL L. REV. 1183, 1186 (1993).

98. “RUDs” are the “reservations, understandings, and declarations” upon which
U.S. ratification of the ICCPR was conditioned, proposed by the Carter Administration
after extensive inter-agency review and consultation. S